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1600 Wilson Boulevard, Suite 700

Arlington, VA 22209
COI’\SOVOY MCCCII’Thy PLLC 703.243.9423

Www.consovoymccarthy.com

August 1, 2023
Via ECF

Deborah S. Hunt, Clerk of Court

United States Court of Appeals for the Sixth Circuit
540 Potter Stewart U.S. Courthouse

100 E. Fifth Street

Cincinnati, Ohio 45202

Re:  Jarrett v. United States, 22-6023, Rule 28(j) Supplemental Authority
Dear Ms. Hunt:

At oral argument, the Court asked whether this case is moot because the
IRS agrees with Jarrett on the taxability of the cryptocurrency tokens he created
through staking. Oral Argument 3:06-4:46, 13:14-15:59; see also id. 20:04-10 (Chief
Judge Sutton to Government: “Why not just clarify that his position is your posi-
tion?”). Jarrett has argued that this case remains live because, among other rea-
sons, the IRS rejects his position. Just three business days after argument, the IRS
has now removed any possible doubt on that score.

Yesterday, the IRS issued a “revenue ruling” addressing the merits of this
case. See Ex.A (Rev. Rul. 2023-14). A revenue ruling is the IRS’s “official interpreta-
tion.” Understanding IRS Guidance (May 1, 2023), perma.cc/87VE-TCX6. “It is the
conclusion of the IRS on how the law is applied to a specific set of facts.” Id. It
binds the government. Aeroquip-Vickers v. Comm’r, 347 F.3d 173, 177 (6th Cir. 2003).
Yesterday’s ruling goes squarely against stakers like Jarrett. Id.; see also Stimpson,
Crypto Staking Rewards Go in Gross Income: IRS, Accounting Today (July 31, 2023),
perma.cc/ZRB8-6753. Specifically, it rules that a staker must pay income tax “in the
taxable year in which the taxpayer gains dominion and control over the validation
rewards,” regardless of when he sells. Ex. A at 5. Jarrett, in other words, is wrong.
Cf. Blue-Br.3-4.

Yesterday’s ruling proves beyond question that this case is live. It means
Jarrett needs a judgment because the IRS officially views the 2019 refund it gave
him as “erroneous” and subject to a recovery action. 26 U.S5.C. §7405(b). It means
the government “denl[ies] liability,” making any tender void. Campbell-Ewald v.
Gomez, 577 U.S. 153, 170 (2016) (Thomas, J., concurring). It means the IRS has de-
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cided that Jarrett owes taxes for 2020 and 2021, which an injunction would protect
him against. It means this controversy recurs every year. And it means that an af-
tirmance would force Jarrett to go through the costly refund procedure again for
no purpose.

This Court should reverse, or even vacate for the district court to reconsider
in light of this new revenue ruling.

Dated: August 1, 2023 Respectfully submitted,

[s/ Cameron T. Norris

Jetfrey M. Harris

Cameron T. Norris

Jetfrey S. Hetzel

CoNsovoy MCCARTHY PLLC
1600 Wilson Blvd., Ste. 700
Arlington, VA 22209

(703) 243-9423
cam@consovoymccarthy.com

CERTIFICATE OF COMPLIANCE
This letter complies with Rule 28(j) because its body contains 348 words.

Dated: August 1, 2023 [s] Cameron T. Norris

CERTIFICATE OF SERVICE

I e-filed this letter with the Court, which will email everyone requiring no-
tice.

Dated: August 1, 2023 [s] Cameron T. Norris
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26 CFR 1.61-1: Gross income.
(Also § 61)

Rev. Rul. 2023-14

ISSUE

If a taxpayer that uses a cash method of accounting (cash-method taxpayer)
stakes cryptocurrency native to a proof-of-stake blockchain and receives additional units
of cryptocurrency as rewards when validation occurs (validation rewards or rewards),
must the taxpayer include the value of the rewards in the taxpayer's gross income and,

if so, in which taxable year?

BACKGROUND

Section 6045(g)(3)(D) of the Internal Revenue Code' generally defines a digital
asset, for purposes of information reporting by brokers, as any digital representation of
value which is recorded on a cryptographically secured distributed ledger or any similar
technology as specified by the Secretary.

Digital assets do not exist in physical form and include, but are not limited to,
property the Department of the Treasury and the Internal Revenue Service have

previously referred to as convertible virtual currency and cryptocurrency. See Notice

" Unless otherwise specified, all "section" or "§" references are to sections of the Internal Revenue Code
(Code) or the Income Tax Regulations (26 CFR part 1).
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2014-21, 2014-16 1.R.B. 938, as modified by Notice 2023-34, 2023-19 |.R.B. 837; Rev.
Rul. 2019-24, 2019-44 |.R.B. 1004. Notice 2014-21 defines convertible virtual currency
as virtual currency that has an equivalent value in real currency or acts as a substitute
for real currency. Notice 2014-21 provides that convertible virtual currency is treated as
property and that general tax principles applicable to property transactions apply to
convertible virtual currency.

Cryptocurrency is a type of virtual currency that utilizes cryptography to secure
transactions that are digitally recorded on a distributed ledger. See Rev. Rul. 2019-24.
References to cryptocurrency in this revenue ruling are to cryptocurrency that is
convertible virtual currency. Units of cryptocurrency are generally referred to as coins
or tokens.

Many cryptocurrencies utilize blockchain technology, a specific type of distributed
ledger technology. Distributed ledger technology uses independent digital systems to
record, share, and synchronize transactions, the details of which are recorded
simultaneously on multiple nodes on a network. In this context, a node generally refers
to a device that maintains a copy of the distributed ledger and runs copies of the
software associated with the protocol for the distributed ledger at issue.

In general, it is these nodes that maintain the integrity of a blockchain by
validating transactions and ensuring that new entries in the ledger, in the form of blocks
of transactions, are legitimate and not duplicative so that a new block can be recorded
on the blockchain. This can be done, for example, by rejecting transactions that attempt
to move the same units to two different wallet addresses at the same time. The creation

of new blocks on a blockchain generally requires the participation of multiple validators



Case: 22-6023 Document: 34  Filed: 08/01/2023 Page: 6
-3-

who are selected and rewarded pursuant to the blockchain protocol. These validation
rewards typically consist of one or more newly created units of the cryptocurrency native
to that blockchain.

A consensus mechanism is a set of protocols by which nodes reach agreement
on updates to the blockchain. One consensus mechanism is commonly referred to as
proof-of-stake. In a proof-of-stake consensus mechanism, persons who hold
cryptocurrency may participate in the validation process by staking their holdings, if they
hold the requisite number of units of a particular cryptocurrency. Persons may also
participate in the validation process by staking their holdings through a cryptocurrency
exchange. In a proof-of-stake consensus mechanism, validators may be selected by
the protocol for the blockchain associated with the specific cryptocurrency based on a
variety of factors including the number of coins or tokens staked. These validators
confirm transactions and add blocks to the blockchain in accordance with the protocol.
If a validator is chosen by the protocol and validation is successful, the validator will
receive a reward. If a validator is chosen by the protocol and validation is unsuccessful,
the staked units may be subject to penalty in the form of "slashing," a process by which
the staked units, or a portion thereof, are forfeited.

FACTS

Transactions in M, a cryptocurrency, are validated by a proof-of-stake consensus
mechanism. On Date 1, Taxpayer A, a cash-method taxpayer, owns 300 units of M. A
stakes 200 of the units of M and validates a new block of transactions on the M
blockchain, receiving 2 units of M as validation rewards. Pursuant to the M protocol,

during a brief period ending on Date 2, A lacks the ability to sell, exchange, or otherwise
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dispose of any interest in the 2 units of M in any manner. The following day, on Date 3,
A has the ability to sell, exchange, or otherwise dispose of the 2 units of M.?
LAW

Section 61(a) provides the general rule that, except as otherwise provided by
subtitle A of the Code, gross income means all income from whatever source derived.
Specifically, gross income includes, but is not limited to, compensation for services,
gross income derived from business, and gains from dealings in property. Under
section 61, "instances of undeniable accessions to wealth, clearly realized, and over
which the taxpayers have complete dominion," require inclusion in gross income. See

Commissioner v. Glenshaw Glass Co., 348 U.S. 426, 431 (1955). "Gross income

includes income realized in any form, whether in money, property, or services. Income
may be realized, therefore, in the form of services, meals, accommodations, stock, or
other property, as well as in cash." § 1.61-1(a). Unless otherwise provided by a Code
or regulatory provision, any receipt of property constitutes gross income in the amount
of its fair market value at the date and time at which it is reduced to undisputed

possession. See, e.g., section 61(a); Koons v. United States, 315 F.2d 542 (9th Cir.

1963); Rooney v. Commissioner, 88 T.C. 523, 526-527 (1987); § 1.61-2(d)(1).

Cryptocurrency that is convertible virtual currency is treated as property for
Federal income tax purposes and general tax principles applicable to property
transactions apply to transactions involving cryptocurrency. See Notice 2014-21. For
example, a taxpayer who receives cryptocurrency as a payment for goods or services or

who mines cryptocurrency must include the fair market value of the cryptocurrency in

2 The facts in this revenue ruling do not address any type of "gas" or transaction fees other than the
validation rewards described herein.
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the taxpayer's gross income in the taxable year the taxpayer obtains dominion and
control of the cryptocurrency. See id., Q&A 3 and Q&A 8. Amounts received as gains
derived from dealings in property, or as rents or royalties, also generally must be
included in a cash-method taxpayer's gross income in the taxable year the taxpayer
obtains dominion and control of those amounts through actual or constructive receipt.
See also § 1.451-1(a).
ANALYSIS

The 2 units of M represent A's reward for staking units and validating
transactions on the M blockchain. On Date 3, A has an accession to wealth as A gains
dominion and control through A’s ability, as of this date, to sell, exchange, or otherwise
dispose of the 2 units of M received as validation rewards. Accordingly, the fair market
value of the 2 units of M, as of the date and time A gains dominion and control over the
2 units of M, is included in A's gross income for the taxable year that includes Date 3.
HOLDING

If a cash-method taxpayer stakes cryptocurrency native to a proof-of-stake
blockchain and receives additional units of cryptocurrency as rewards when validation
occurs, the fair market value of the validation rewards received is included in the
taxpayer's gross income in the taxable year in which the taxpayer gains dominion and
control over the validation rewards. The fair market value is determined as of the date
and time the taxpayer gains dominion and control over the validation rewards.® The

same is true if a taxpayer stakes cryptocurrency native to a proof-of-stake blockchain

3 This revenue ruling does not address issues that may arise under any rules not specifically cited, such
as section 83.
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through a cryptocurrency exchange and the taxpayer receives additional units of

cryptocurrency as rewards as a result of the validation.

DRAFTING INFORMATION
The principal author of this revenue ruling is Alina Lewandowski of the Office of
Associate Chief Counsel (Income Tax & Accounting). For further information regarding

the revenue ruling, contact Ms. Lewandowski at (202) 317-7006 (not a toll-free number).



